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KI NG Chi ef Judge:

The United States appeals the district court’s order
granting Defendant-Appellee Brett Al den Bethurum s notion for
judgnent of acquittal pursuant to Rule 29(a) of the Federal Rules
of Crimnal Procedure. W vacate the order and remand for
reinstatenment of the jury verdict finding Bethurumguilty on
ei ght counts of possessing a firearmin and affecting interstate

comerce after being convicted of a m sdeneanor crine of donestic



violence in violation of 18 U S.C. 8§ 922(g)(9) and 18 U. S.C. §
924(a)(2).
l. FACTS AND PROCEDURAL HI STORY

On June 9, 1997, Defendant-Appellee Brett Al den Bet hurum was
convi cted of m sdeneanor attenpted assault with bodily injury for
ki cki ng Rebecca Bethurum his wife. At that tinme, Bethurum chose
to enter a plea of guilty to the offense. To that effect, he
signed a docunent entitled “Wiiver of Appointnent of Attorney and
Wai ver of Jury Trial by Defendant Entering Plea of Quilty” which
st at es:

Now cones the undersigned Defendant in this cause and

represents to the Court that | have no attorney, that |

do not intend to enpl oy counsel herein, and that | waive

any right | may have to have the Court appoint an

attorney to defend ne in this cause.

| acknow edge that | have been advi sed by the Court of ny
right to representation by counsel in the trial of the

charge pendi ng against ne. | have been further advised
that if | am unable to afford counsel, one wll be
appoi nted for ne free of charge. Understanding ny right
to have counsel appointed free of charge if | am not
financially able to enpl oy counsel, | wish to waive that
right and request the Court to proceed with ny case
w thout an attorney being appointed for ne. | hereby

wai ve ny right to counsel.

| further represent to the Court that | desire to nake
i medi ate disposition of this case by here and now
entering ny plea of guilty, waiving trial by jury and
submtting it to the Court on all issues of |aw and fact.

VWHEREFORE, prem ses consi dered, Def endant prays the Court
to proceed immediately to arraign ne in this cause,
accept ny plea of guilty and waiver of jury trial, to
enter judgnent thereon and, having entered the sane, to
i mredi ately sentence nme in the manner provided by |aw,
wai ving for said purpose every provision of the |aw the



effect of which would delay of [sic] arrest entry of
j udgnent or inposition of sentence.

Thi s docunent was al so signed by the presiding judge, Judge J.R
Adcock, indicating that it was “approved and granted.” The state
court deferred adjudication for twenty-four nonths and pl aced

Bet hurum on probation. However, he violated the terns of his
probati on when he was convicted for driving while intoxicated.

As a result of the DW conviction, Bethurum s probation was
revoked and he was adjudicated guilty of m sdeneanor assault
against his wfe.

In April 2002, Bethurumwas indicted on eight counts of
possessing a firearmin and affecting interstate commerce in
violation of a federal statute making it “unlawful for any person
who has been convicted in any court of a m sdeneanor crine of
donestic violence to ship or transport in interstate or foreign
commerce, or possess in or affecting comerce, any firearm or
ammunition.” 18 U S.C. 8§ 922(g)(9) (2000). Bethurum pl eaded not
guilty to all eight counts of the indictnent.

Prior to trial, Bethurumnoved to dism ss the indictnment on
the grounds that he had not been convicted of a “m sdeneanor
crinme of donestic violence’” because he had pleaded guilty to the
all eged predicate offense without “knowingly and intelligently”
wai ving either his right to counsel or his right to a jury trial.

See 18 U.S.C. § 921(a)(33)(B)(i):



A person shall not be considered to have been convicted
of [a msdemeanor crine of donestic violence] for
pur poses of this chapter, unless -

(I') the person was represented by counsel in the
case, or knowingly and intelligently waived
the right to counsel in the case; and

(I'l) in the case of a prosecution for an offense
described in this paragraph for which a person

was entitled to a jury trial in the
jurisdiction in which the case was tried,
ei t her

(aa) the case was tried by jury, or
(bb) the person knowngly and intelligently
wai ved the right to have the case tried
by a jury, by guilty plea or otherw se.
Id. After considering Bethurumis notion and the governnment’s
response in opposition, the district court ruled that the
validity of Bethurum s waivers was an elenent of the alleged
violation of 8 922(g)(9) that the governnent had to prove to the
trier-of-fact at trial.

The case was tried to a jury on June 17, 2002. Prior to
trial, the parties stipulated that: (1) Bethurum know ngly
possessed the firearns alleged in each count of the indictnent;
(2) the firearns alleged in each count had travel ed across state
lines and thereby affected comrerce prior to the tinme of the
all eged violation of 8 922(g)(9); and (3) Bethurum had been
adjudicated guilty in 1999 of the m sdeneanor assault charge for

kicking his wife. Thus, the only question renaining before the

jury was whet her Bet hurum “knowi ngly and intelligently” waived



his rights to counsel and a jury trial when he pleaded guilty pro
se to the previous assault charge.

The governnent at trial introduced into evidence a copy of
t he wai ver form quoted above. The governnent al so called Judge
Adcock, who testified that, while he did not specifically recal
Bet hurumi s case, his routine procedures during pro se cases
i ncl uded counseling the defendant as to the advantages of an
attorney and reviewing the witten waiver formwth each
def endant on an individual basis. Judge Adcock also testified
that he routinely would advise the defendant that a conviction in
sone circunstances could have coll ateral consequences down the
line, such as losing the right to vote. However, Judge Adcock
testified that he doubted that he specifically warned Bet hurum
that conviction on the donmestic relations m sdenmeanor woul d
affect his rights concerning firearns use and possessi on,
remarking that “there’s no way that |I can go over all of the
ram fications of a plea of guilty.” A former district attorney
assi gned to Judge Adcock’s court corroborated the judge’s
testinony as to the court’s routine procedures.

At the conclusion of the governnent’s case-in-chief,
Bet hurum noved for judgnent of acquittal pursuant to Rule 29(a)
of the Federal Rules of Crimnal Procedure. After argunents on
the notion, the court reserved ruling on the notion. Bethurum
then testified in his own defense, confirm ng that Judge Adcock
had gi ven himthe routine adnonitions about which the judge had
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testified. Bethurumalso testified that, as an enpl oyee of his
famly’ s gun deal ership, he would not have pleaded guilty to the
of fense had he known that the conviction would affect his ability
to possess firearns.

On cross-exam nation, the governnent elicited testinony that
Bet hurum as an enployee of a licensed firearm deal er, was
famliar wth Form 4473 of the Bureau of Al cohol, Tobacco and
Firearms. Form4473 is a standard formused by firearns deal ers
to record firearns transactions; after 8 922(g) was enacted in
1996, Form 4473 was revised to include a specific question about
whet her the recipient of the firearm had ever been convicted of a
m sdemeanor crinme of donestic violence. While Bethurumadmtted
being famliar with the form he testified that he never had
consi dered whether the formwould apply to him

At the close of all evidence, Bethurumrenewed his Rule
29(a) notion. At that tinme, the judge denied the notion w thout
specific reference to the reserved Rule 29(a) notion that
Bet hurum had made at the close of the governnent’s case-in-chief.
After closing argunents, the court charged the jury that the
governnent was required to prove beyond a reasonabl e doubt that
Bet hurum had knowi ngly and intelligently waived his rights to
counsel and trial by jury at the tinme he pleaded guilty to the
prior m sdeneanor assault charge.

The jury returned a verdict of guilty on all eight counts of
violating 8 922(g)(9). After the verdict, Bethurum noved for a
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judgnent of acquittal pursuant to Rule 29(c) of the Federal Rules
of Crimnal Procedure. Bethurumis Rule 29(c) notion requested
that the district court: (1) revive the possibly pending Rule
29(a) notion nmade at the close of the governnent’s case-in-chief;
(2) revive the Rule 29(a) notion nmade at the cl ose of al

evi dence; and (3) grant a judgnent of acquittal pursuant to Rule
29(c). The district court granted Bethurumi s notion, set aside
the jury verdict, and entered a judgnent of acquittal. United

States v. Bethurum 213 F. Supp.2d 679, 691 (N.D. Tex. 2002). The

court held that the initial Rule 29(a) notion was still pending
and ruled on it in accordance with the standards set out in Rule
29(b). See FeED. R CRM P. 29(b) (stating that, when the court
reserves ruling on a Rule 29(a) notion but |ater chooses to rule
on the notion, the court nust decide the notion “on the basis of
the evidence at the tinme the ruling was reserved”). Considering
only the evidence presented during the governnent’s case-in-
chief, the court held that Bethurum could not reasonably have
been found to make a knowi ng and intelligent waiver of his rights
W t hout direct proof that Bethurum actually knew that a specific
consequence of his waivers would be the deprivation of his future
right to possess a firearm Bethurum 213 F. Supp.2d at 688.

The governnent now appeals the district court’s order
granting Bethurumis notion for judgnent of acquittal. This court
reviews a trial court’s order granting a notion for judgnment of
acquittal de novo, applying the sane standard as the district
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court. United States v. Sanchez, 961 F.2d 1169, 1179 (5th Gr.

1992) .
Il. THE ELEMENTS OF A VI OLATION OF § 922(g)(9)

By its text, 8§ 922(g)(9) states three required elenents: (1)
t he accused possessed, shipped, or transported a firearm (2) that
had traveled in or affected interstate comerce (3) after the
accused had been convicted of a m sdeneanor crinme of donestic

violence. 28 U S.C. 8§ 922(g)(9); cf. United States v. Daugherty,

264 F.3d 513, 515 (5th Gr. 2001) (“Section 922(g)(1) has three
requi renents: (1) that the defendant previously have been
convicted of a felony; (2) that he possessed a firearm and (3)
that the firearmtraveled in or affected interstate comerce.”)
(internal quotations and citations omtted). Prior to trial, the
district court ruled that the governnment had to prove to the jury
as an additional elenment of a 8 922(g)(9) violation that Bethurum
al so knowingly and intelligently waived his rights to counsel and
a jury trial when he pleaded guilty to his prior donestic
vi ol ence m sdeneanor. The governnment argues that this finding
was incorrect; instead, the district court should have found that
the question of Bethurunmi s waivers was a question of |aw that the
district court should have decided, not the jury. W agree with
t he governnent’s argunent.

Wil e this court has never considered whether the waiver
requi renents set forth in 8§ 922(a)(33)(B)(i) are essenti al
el ements of a violation of 8§ 922(g)(9), those courts which have
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consi dered the question have unani nously concl uded that the
requi renments of 8 922(a)(33)(B)(i) are part of the |egal
definition of a “m sdeneanor crine of donestic violence” to be
deci ded by the court as a matter of |law rather than a separate

and essential elenent of a violation of 8 922(g)(9) which nust be

proved to the jury beyond a reasonable doubt. See United States
v. Akins, 276 F.3d 1141, 1146 (9th Cr. 2002) ("Because

8§ 921(a)(33)(B)(i)(l) is a legal definition, its application
presents a question of law to be decided by the trial judge.”);

United States v. Hartsock, 253 F. Supp.2d 24, 34-35 (D. Me. 2003)

(rejecting the reasoning enployed by the district court in

Bet hurum and hol ding that “[wjhile the question of whether those
rights [to counsel and a jury trial] have been intelligently and
know ngly wai ved may be nore fact intensive, the ultimte
resolution of the issue still involves a question of |aw that

must be determ ned by the judge”); United States v. Pfeiffer, 206

F. Supp. 2d 1002, 1007-08 (D.S.D. 2002) (ruling as a matter of |aw

on the §8 922(a)(33)(B)(i) waiver question); United States v.

Thonpson, 134 F. Supp.2d 1227, 1231 (D. Utah 2001) (“[B]ecause of
the intensive factual and | egal exam nation required to determ ne
whet her Defendant knowingly and intelligently waived his right to
counsel when he plead guilty to battery . . . the court should

conduct such a determnation prior to trial.”); see also United

States v. Smth, 171 F. 3d 617, 621-22 (8th Cr. 1999) (treating

the requirenents of 8§ 921(a)(33)(B)(i) as part of the |egal
9



definition of a “m sdeneanor crine of donestic violence” wthout
further elaboration and concluding, as a matter of law, that a
particul ar conviction and wai ver of rights satisfied the
requi rements of 8§ 922(a)(33)(B)(i)).*

We agree with these courts. The essential elenents of a
violation of § 922(g)(9) are set forth in 8§ 922(g)(9) itself;
8§ 921(a)(33) sinply provides a legal definition of the term
“m sdemeanor crine of domestic violence” used in 8§ 922(g)(9). W
ook first to the fact that 8 921 is entitled “Definitions.” 18
US C 8§ 921. Second, 8 921(a)(33) states, “the term
‘“m sdeneanor crine of domestic violence’ neans an of fense that

.7 18 U.S.C. 8 921(a)(33)(A) (enphasis added).

Furthernore, in other cases involving weapons-rel ated
of fenses under 8§ 922(g), the Suprene Court, this court, and
numer ous ot her federal courts have treated questions regarding
the requirenments of § 921(a) as purely | egal questions about what

constitutes a prior “conviction” under 922(g). See Beechamv.

United States, 511 U S. 368, 370-71 (1994) (choice-of-I|aw cl ause

in 8 922(a)(20) defines the legal rule for determ ni ng what

constitutes a conviction under 8 922(qg)); Daugherty, 264 F.3d at

" Akins is particularly illumnating in that the court’s
opi ni on repl aces and supercedes an earlier opinion in the sane
case, which had held that the knowi ng and intelligent waiver
required by 8 922(a)(33)(B)(i) was an elenment of the § 922(g)(9)
offense. United States v. Akins, 243 F.3d 1199, 1202 (9th Gr.
2001), anended and superceded on denial of reh’g by 276 F. 3d 1141
(9th CGr. 2002).
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514 (“The question whether a felony conviction nmay serve as a
predi cate offense for a prosecution for being a felon in
possession of a firearmpursuant to 8 922(g)(1) is purely a |egal

one.”) (citations omtted); United States v. Barthelo, 71 F.3d

436, 439-40 (1st Cir. 1995) (expressly holding that § 921(a)(20)
sets forth a purely legal definition of what constitutes a
conviction for a predicate offense under 8§ 922(g) and not

essential elenments of a § 922(g) offense); United States v.

Jackson, 57 F.3d 1012, 1016-17 (11th G r. 1995)(sane); United

States v. Flower, 29 F.3d 530, 534 (10th Cr. 1994)(sane); United

States v. Cdark, 993 F.2d 402, 406 (4th Cr. 1993)(sane).

Because 8§ 921(a)(33) sets forth a legal definition, the
trial judge rather than the jury should determ ne whether a
particul ar conviction is adm ssible as relevant evidence of a
m sdeneanor crine of domestic violence. See FED. R EwviD. 104;

see also Hartsock, 253 F. Supp. at 35; Thonpson, 134 F. Supp. at

1230- 31. This is true even though the trial judge' s ultinate
decision to admt or not to admt a prior conviction may require
a factual show ng.

We conclude that the district court erred in ruling that the
burden fell on the governnent to prove to the jury, beyond a
reasonabl e doubt, that Bethurum had knowi ngly and intelligently
wai ved his rights at the tine of his prior donestic violence

conviction. The question of the effectiveness of the waivers
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shoul d have been determned as a matter of |law by the trial judge
pursuant to Rule 104.

The record is fully devel oped on this point, and we can
deci de the question as a matter of |aw on the evidence before us
in the record. W find that Bethurum knowi ngly and intelligently
wai ved his rights to counsel and trial by jury at the tinme of his
m sdenmeanor donestic violence conviction. Judge Adcock’ s routine
procedures — which include having the defendant sign the detailed
wai ver form thoroughly explaining that formto each defendant,
and specifically warning the defendant about the advantages of
bei ng represented by counsel - adequately ensure that a
defendant’s waiver of his rights is both knowing and intelligent.

See United States v. Davis, 269 F.3d 514, 518-19 (5th G r. 2001)

(stating that, while there is “no sacrosanct litany for warning
def endant s agai nst waiving” their rights, the presiding judge
must make t he defendant aware of the “dangers and di sadvant ages
of self-representation so that the record wll establish that ‘he
knows what he is doing and his choice is made with his eyes

open’”) (quoting Faretta v. California, 422 U S. 806, 835

(1975)).

Bethurumtestified that Judge Adcock apparently foll owed
these routine procedures in his case but that Bethurum chose to
proceed pro se because he believed he would be able to avoid
further | egal problens while on probation. Wile he may now

regret that decision, Bethurum has not denonstrated that, at the
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tinme he pleaded guilty, his waiver of his rights was not know ng
and intelligent.

Bet hurum al so argues that his waivers could not have been
knowi ng and intelligent because he was not specifically warned
about the effect that a guilty plea would have on his ability to
possess a firearm \Wiile the district court found this argunent
persuasi ve, we do not.

We have previously stated that a defendant can effectively

wai ve his rights even if not informed of “all the consequences
that may flow fromconviction or fromthe inposition of

sentence.” United States v. Edwards, 911 F.2d 1031, 1035 (5th

Cr. 1990). For exanple, we have held that a defendant’s waivers
can be know ng and voluntary even when the defendant was not

war ned that her conviction could be used as a sentence
enhancenent in a subsequent trial, id. at 1035; that his driver’s

license could be forfeited, More v. Hnton, 513 F.2d 781, 782

(5th Gr. 1975); that he was ineligible for parole, Trujillo v.

United States, 377 F.2d 266, 269 (5th G r. 1967); or that his

guilty plea would result in a loss of voting rights and right to

travel abroad, Meaton v. United States, 328 F.2d 379 (5th Cr

1964). The Seventh Circuit, anong others, has held that a guilty
pl ea is knowi ng and voluntary even where the defendant was not
advi sed that he could be deported as a result of pleading guilty.

Santos v. Kolb, 880 F.2d 941, 943-44 (7th Gr. 1989).

13



In fact, we have held that “if a sentencing court infornms a
def endant of the requirenents of rule 11 [of the Federal Rules of
Crim nal Procedure], he need be inforned of no others. All other
matters are collateral consequences . . . ." Edwards, 911 F.2d
at 1035 (internal quotations and citations omtted). This
principle applies to warnings given by state courts as well:
“Having conplied with rule 11, the state court necessarily
conplied with the Constitution.” |d.

As Rule 11 does not require a defendant to be warned of the
effect his plea could have on his ability to possess a firearm
see FED. R CRM P. 11, we hold that the ability to possess a
firearmis a collateral matter. Thus, Bethurum s waivers were
not rendered unknowi ng or involuntary by the absence of a warning
on this matter. Qur holding is in agreenent with nunerous state

cases. See, e.qg., Polk v. State, 405 So. 2d 758, 762 (Fla. Dist.

Ct. App. 1981); Saadig v. State, 387 N.W2d 315, 325 (lowa 1986);

State v. Rodriguez, 590 N.W2d 823, 825 (Mnn. Ct. App. 1999);

State v. Liefert, 43 P.3d 329 (Mont. 2002); Matter of Ness, 855

P.2d 1191, 1195 (Wash. Ct. App. 1993).

We conclude that the district court erred in submtting the
issue of the validity of Bethurumi s waivers to the jury.
Further, as a matter of |law we find that Bethurum know ngly and
intelligently waived his rights to counsel and a jury trial at
the time he pleaded guilty to a m sdeneanor crine of donestic
violence. W therefore vacate the district court’s entry of
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judgnent of acquittal and remand for reinstatenent of the jury
verdi ct.
V.  CONCLUSI ON

We VACATE the district court’s order granting Bethurums
nmotion for judgnment of acquittal and REMAND for reinstatenent of
the jury verdict finding Bethurumguilty on all counts alleged in

the indictnent and for further proceedings.
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